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I. INTRODUCTION  
On August 6, 1862, Albert Cashier, a resident of Belvidere, 
Illinois, enlisted in the 95th Illinois Infantry.1 Remembered for his 
bravery, Cashier served valiantly during the United States Civil 
War.2 Cashier’s regiment, part of the Army of the Tennessee, fought 
 
  Louie Swanson, J.D. Candidate, May 2021, Mitchell Hamline School of 
Law. The author lives in the U.S. military community overseas. 
1.  Adam Gabbatt, What Trans Soldier Albert Cashier Can Teach Trump 
About Patriotism, THE GUARDIAN (Aug. 22, 2017), 
https://www.theguardian.com/us-news/2017/aug/22/donald-trump-transgender-
military-ban-albert-cashier. 
2. Albert Cashier aka Jennie Hodgers, AMERICAN BATTLEFIELD TRUST, 
https://www.battlefields.org/learn/biographies/albert-cashier (last visited May 12, 
2020).  
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in more than forty engagements.3 His regiment took part in the siege 
of Vicksburg, the Battle of Nashville, and the Red River Campaign, 
among others. 4  Cashier was allegedly captured, and escaped by 
overpowering a prison guard.5 
After serving a full three-year enlistment with his regiment, his 
unit was disbanded, and Cashier returned to Illinois. 6  He held 
several different jobs, working as a farmhand, church janitor, 
cemetery worker, and street lamplighter.7 Only decades later did the 
world discover that Albert Cashier had been named Jennie Hodgers 
at birth.8  
Cashier, born female, lived his life and served in the Union 
Army as male. While it was not entirely uncommon for women to 
dress as men to join in the fight, Cashier lived as male until his 
death.9 Many of his former brothers in arms, initially surprised by 
the discovery, were supportive of Cashier.10 He was buried in his 
uniform and received a tombstone inscribed with his male identity 
and military service.11  
Cashier’s service demonstrates that transgender service 
members are not new to the United States military. Open 
transgender service, first announced by Secretary of Defense Ashton 
Carter on June 30, 2016,12 freed many transgender service members 
to seek transition-related care13 without fear that the decision to do 
so would negatively impact their careers. One year later, on July 26, 
2017, the new Trump Administration declared, via a series of three 
“tweets” on Twitter, that the policy of open transgender service 
would be reversed, and transgender service members would have no 
place in the United States military.14  
The military’s reception of the abrupt redirection was cold at 
best. Chairman of the Joint Chiefs of Staff Joseph Dunford stated 
that he “believe[d] that any individual who meets the physical and 
 
3. Id. 
4. Id. 
5. Id. 
6. Id. 
7. Id. 
8.  Gabbatt, supra note 1.   
9.  Id. 
10.  Id. 
11. AMERICAN BATTLEFIELD TRUST, supra note 2. 
12. Press Release, U.S. Dep’t of Def., Secretary of Defense Ash Carter 
Announces Policy for Transgender Service Members (June 30, 2016) 
https://www.defense.gov/Newsroom/Releases/Release/Article/821675/secretary-
of-defense-ash-carter-announces-policy-for-transgender-service-members/.    
13.  Air Force Policy Memorandum (AFPM) 2016-36-01, Air Force Policy 
Memorandum for In-Service Transition for Airmen Identifying as Transgender, 
(Oct. 6, 2016).   
14.  Doe v. Trump, 275 F. Supp. 3d 167, 182 (D.D.C. 2017).  
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mental standards . . . should be afforded the opportunity to serve.”15 
After President Trump’s announcement on social media, fifty-six 
retired generals and admirals signed a declaration stating that a 
policy effectively banning open service by transgender individuals 
would degrade military readiness.16  
The announcement of the Trump Administration’s intention to 
change policy created a sense of betrayal for many transgender 
service members who revealed their identities and sought care under 
the open service policy in 2016. 17  After July 1, 2016, the 
Department of Defense (DoD) diagnosed 1525 service members18 
with gender dysphoria, the distress a person feels due to a mismatch 
between their gender identity and the sex they were assigned at 
birth. 19  On April 12, 2019, the restrictive policy proposed by 
Secretary of Defense James Mattis went into effect.20 
Implementation of the new policy created two separate 
categories of transgender troops within the military. One category 
includes those who may serve openly, having been “grandfathered 
in” because they “came out” under the open service policy of 2016 
and are still able to receive gender-affirming medical care. Another 
category includes those who would likely face discharge if they 
were to seek transition-related medical care beyond counseling.21  
As pending litigation attests,22 the situation raises novel issues 
regarding the constitutional rights of transgender service members 
currently serving and those who wish to serve in the future. This 
article provides background on military service by transgender 
people in the United States, highlighting findings from the brief 
period of open transgender service between mid-2016 and early 
2019. The article next addresses the realities of transgender service, 
compared with arguments for restricting transgender service. It 
further considers open service policy implementation, focusing on 
 
15.  Stockman v. Trump, No. 18-56539, 2019 WL 6125075 (C.D. Cal. 2018).  
16.  Id.  
17. Emily Tillett, Controversial Trump Administration Ban Goes Into Effect, 
CBS NEWS (Apr. 2, 2019),  https://www.cbsnews.com/news/transgender-
military-ban-trump-administration-ban-on-transgender-troops-goes-into-effect/.  
18.  Tom Vanden Brook, Pentagon Spent Nearly $8 Million To Treat 1,500 
Transgender Troops Since 2016, USA TODAY (Feb. 27, 2019), 
https://www.usatoday.com/story/news/politics/2019/02/27/exclusive-report-
shows-8-million-spent-more-than-1-500-transgender-troops-pentagon-
dysphoria/2991706002/. 
19.  Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental 
Disorders (5th ed. 2013).   
20.  Directive-Type Memorandum (DTM) 19-004, Military Service by 
Transgender Persons and Persons with Gender Dysphoria (Mar. 12, 2019), 
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dtm/DTM-19-
004.pdf?ver=2019-03-13-103259-670. 
21.  Id.  
22.  See infra notes 126-30, 132-38 and accompanying text.  
3
Swanson: Implications of the Ban on Open Service by Transgender Individual
Published by Mitchell Hamline Open Access, 2020
138 MITCHELL HAMLINE L.J. PUB. POL’Y & PRAC. [41 
the Air Force’s open service policy. Finally, the article examines 
pending litigation challenging the Trump Administration’s policy 
designed to prohibit transgender individuals from serving openly in 
the United States military.  
II. HISTORY OF TRANSGENDER MILITARY SERVICE IN THE          
UNITED STATES  
A.  Transgender Service Prior to 2016 
People exhibiting characteristics or innate understandings of 
themselves in a manner falling under the umbrella term 
“transgender” were officially excluded from United States military 
service on May 17, 1963, under Army Regulation 40-501.23 At the 
time, the Department of the Army influenced accessions for all of 
the United States Armed Forces. 24  Conditions that the military 
referred to as “transsexualism and other gender identity disorders”25 
prohibited people from serving, as the conditions were deemed 
disqualifying medical conditions.26  
Military policy continued to bar transgender people from 
service for decades under similar guidelines.27 Repeal of the “Don’t 
Ask, Don’t Tell” policy28 (effective in 2011) allowing gay, lesbian, 
and bisexual service members to serve openly did nothing to help 
those service members who knew themselves to be transgender.29 
The first clear signal that open service for transgender individuals 
might be a possibility in the United States emerged in February 
2015, when Secretary of Defense Ashton Carter stated that, in his 
opinion, nothing but a person’s “suitability for service should 
preclude” him or her from serving.30 The White House supported 
that inclusive outlook shortly thereafter.31  
 
23.  Army Regulation 40-501 at 6-32(b) (May 17, 1963). 
24.  DoD Instruction (DoDI) 6130.03, Med. Standards for Appointment, 
Enlistment, or Induction into the Military Serv. (May 6, 2018).  
25.  Army Regulation 40-501, supra note 23. 
26.  Defendants' Motion to Dismiss and Opposition to Plaintiffs' Application 
for a Preliminary Injunction, 177 (Doe v. Trump) Civil Action No. 17-cv-1597 
(CKK) (Oct. 4, 2017). 
27.  DoD Instruction (DoDI) 6130.03 (July 2, 2012). 
28.  DoD Instruction (DoDI) 1304.26 (Dec. 21, 1993). 
29.  Don’t Ask, Don’t Tell Repeal Act of 2010, Pub. L. No. 111-321, 124 
Stat. 3515 (2010). 
30.  "Remarks by Secretary Carter at a Troop Event in Kandahar, 
Afghanistan" (Press release), U.S. Department of Defense (Feb. 22, 2015), 
https://www.defense.gov/Newsroom/Transcripts/Transcript/Article/607016/. 
31.  Eliza Gray, U.S. Military Takes Baby Step Toward Allowing 
Transgender Soldiers, TIME MAGAZINE (Feb. 25, 2015), 
https://time.com/3720592/transgender-military-service-ban/.   
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B.  The Working Group and 2016 
In 2015, senior DoD officials directed the creation of a working 
group to “formulate policy options . . . regarding the military service 
of transgender [s]ervice members,” while simultaneously elevating 
the level of discharge authority to the service secretaries for 
personnel seeking transition-related medical care. 32  This change 
made the involuntary separation of a service member on the basis of 
transgender status substantially more difficult. The working group 
was to begin with the presumption that transgender individuals 
could serve openly “without adverse impact on military 
effectiveness and readiness, unless and except where objective, 
practical impediments [were] identified.”33 The group consisted of 
senior uniformed and civilian members from each department of the 
military.34 The objective of the group was to identify any possible 
issues related to the open service of transgender individuals.35 The 
group also commissioned a RAND Corporation 36  study on the 
potential impact of open service.37 
The RAND study estimated that under an open service policy, 
transgender-related care for service members would increase the 
United States military’s spending on healthcare for the active duty 
component by only 0.038-0.054 percent. 38  When examining 
readiness implications, the study found that “less than 0.0015 
percent of the total available labor-years would be affected.” 39 
Further, researchers estimated that less than 0.1 percent of the total 
force would seek transition-related medical care that could 
potentially disrupt their ability to deploy.40  
Unit cohesion was also predicted to be a non-issue. A concern 
that open transgender service could undermine unit cohesion 
mirrored the argument’s use in times past to attempt to limit the 
participation of other minority groups, particularly racial minorities, 
 
32.  Doe, 275 F. Supp. 3d at 183. 
33.  Matthew Rosenberg, Pentagon Moves to Allow Transgender People to 
Serve Openly in the Military, N.Y. TIMES (July 13, 2015), 
https://www.nytimes.com/2015/07/14/us/pentagon-plan-would-let-transgender-
people-serve-openly.html.  
34.  Doe, 275 F. Supp. 3d at 179. 
35.  Id.  
36.  RAND Corporation is a nonprofit, nonpartisan organization that 
addresses public policy concerns.  https://www.rand.org/about/glance.html. 
37.  Doe, 275 F. Supp. 3d at 179. 
38.  Assessing the Implications of Allowing Transgender Personnel to Serve 
Openly, RAND Corp., 35 (2016) [hereinafter Assessing the Implications]. 
39.  Id. at 42. 
40.  Id. at xii.    
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women, and gays and lesbians in military service.41 The RAND 
study noted that available research on the effects of transgender 
personnel serving openly in foreign militaries showed “no 
significant effect” on unit cohesion, operational effectiveness, or 
readiness.42 Moreover, the study found that prohibiting transgender 
people from serving openly undermined unit cohesion and readiness 
because it excluded qualified individuals on a “basis that has no 
relevance to one’s fitness to serve,” and created unexpected 
vacancies requiring costly and time-consuming recruiting and 
training of replacements.43 For example, involuntarily separating a 
senior enlisted leader with more than eight years of experience with 
the intricacies of a specialized field would make little sense when 
the replacement would be a new, inexperienced recruit.  Based on 
the information gathered, the working group concluded that open 
service should be permitted.44 The open service policy, announced 
by Defense Secretary Ashton Carter on June 30, 2016, was based on 
these findings.   
Secretary Carter highlighted three reasons for the decision to 
implement open service for transgender service members. First, he 
stated that the DoD and the military need to “avail [themselves] of 
all talent possible” in order to maintain the United States military’s 
status as the “finest fighting force” the world has known.45 Second, 
Carter acknowledged that transgender people were already serving 
in the military and that they and their commanders would benefit 
from more consistent guidance than that in place at the time 
(guidance that involuntary separations on the basis of a person’s 
transgender status would be elevated to a level of leadership high 
enough to make separation for that reason highly unlikely). 46 
Finally, Carter asserted that “as a matter of principle,” Americans 
able to meet standards for military service and who choose to serve 
should be able to do so.47  
Directive-Type Memorandum (DTM) 16-005 “Military Service 
of Transgender Service Members,” was released in conjunction with 
Carter’s announcement on June 30, 2016. 48  It was premised on 
 
41.  See Thomas W. Fleming, The Navy’s Journey From Racial Segregation 
To Equality, MILITARY HISTORY QUARTERLY, July 23, 2019, 
https://www.navytimes.com/news/your-navy/2019/07/24/the-navys-journey-
from-racial-segregation-to-equality/. See generally The Army and Diversity, U.S. 
Army Center of Military History, https://history.army.mil/html/faq/diversity.html 
(last visited May 12, 2020).   
42.  Assessing the Implications, supra note 38, at 44. 
43.  Doe, 275 F. Supp. 3d at 179. 
44.  Id.    
45.  Id. at 181.   
46.  Id.     
47.  Id.     
48.  Directive-Type Memorandum (DTM) 16-005, Military Service of 
Transgender Service Members (June 30, 2016).   
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Carter’s “conclusion that open service by transgender [s]ervice 
members while being subject to the same standards and procedures 
as other members with regard to their medical fitness for duty, 
physical fitness, uniform and grooming, deployability, and 
retention, is consistent with military readiness and with strength 
through diversity.” 49  The Memorandum established policy, 
assigned responsibilities, and detailed procedures to be followed 
regarding transition of transgender service members. 50  The 
Memorandum addressed expectations and responsibilities for 
leadership more than concerns of individual service members. 
Noting that defense of the nation depends on an “all-volunteer 
force,” DTM-16-005 stated service in the military “should be open 
to all who can meet the rigorous standards for military service and 
readiness.”51 It continued, stating that “transgender individuals shall 
be allowed to serve in the military.”52  
Another document issued on June 30, 2016, becoming effective 
on October 1, 2016, was Department of Defense Instruction (DoDI) 
1300.28, “In-Service Transition for Transgender Service Members.” 
It provided administrative guidance and a roadmap for currently 
serving members of the United States military who sought transition 
from a designation of male to female or female to male.53 Many 
transgender service members began the process of seeking 
transition-related medical care as soon as the guidance was issued.54 
Troops welcomed the critical assurance that seeking care was finally 
safe and that identifying themselves to their respective services as 
transgender would not negatively impact their military careers.55  
C.  Carter’s Open Service Policy  
Department of Defense Instruction 1300.28 institutionalized 
open military service for transgender individuals across the services, 
covering four specific topics.56  The instruction (1) established a 
construct whereby transgender service members could transition 
while serving, (2) enumerated the prerequisites and prescribed 
procedures for changing a service member’s gender marker in the 
 
49.  Id. Covered procedures included retention, accession, separation, in-
service transition, and medical coverage for transgender personnel.  
50.  Id.  
51.  Id.  
52.  Id.  
53.  DoD Instruction (DoDI) 1300.28, In-service Transition for Transgender 
Service Members (June 30, 2016).   
54.  John Riley, Transgender Service Members React To The Pentagon’s 
Lifting Of The Ban, METRO WEEKLY, July 7, 2016, 
https://www.metroweekly.com/2016/07/transgender-servicemembers-end-ban/. 
55.  Id.; see also infra note 211. 
56.  DoDI 1300.28, supra note 53.   
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Defense Enrollment Eligibility Reporting System (DEERS),57 (3) 
specified medical treatment provisions for active and reserve 
component transgender service members, and (4) implemented the 
policies and procedures that had been specified in DTM-16-005.58 
The instruction applied to all branches of the United States military 
and the Coast Guard.59  
A path by which troops could transition emerged from the 
guidance of DoDI 1300.28. A service member’s gender would 
continue to be recognized by the gender marker listed in DEERS.60 
Service members would continue to be required to meet all 
standards applicable to that gender.61 The gender marker in DEERS 
impacts nearly every facet of military life, and would continue to 
have the same impact under the new open service policy. For 
example, the gender marker in DEERS would continue to dictate 
which gender’s uniform and grooming standards the service 
member would be required to meet.62 The marker listed in DEERS 
would also dictate which gender’s body composition assessment 
standards a service member would be required to meet,63 what the 
individual’s physical readiness standards would be, and the gender 
of the person assigned to observe specimen collection from the 
service member for drug testing urinalysis. 64  Additionally, the 
service member would use housing, restroom, and shower facilities 
associated with the gender marker listed in DEERS.65  
None of these directives were new. Instead, DoDI 1300.28 
clarified that transgender service members would be expected to 
meet requirements of the designation in DEERS should a question 
arise at any given point in a person’s transition. 66  A male 
transitioning to female would be required to meet male standards 
until the marker in DEERS changed to reflect the service member 
as female, at which time the individual would be required to meet 
all standards and use all facilities in compliance with the female 
gender marker in DEERS. The same would hold for a female 
transitioning to male. In that case, the person would be required to 
meet female physical standards, dress and grooming standards, and 
use female facilities until the gender marker in DEERS reflected a 
 
57.  DEERS is a computerized database of military members, family 
members, and others who are entitled to military benefits. It is the central access 
point for determining a person’s eligibility for entitlements. See 
https://www.afpc.af.mil/Benefits-and-Entitlements/ID-Card-Entitlements/.  
58.  DoDI 1300.28, supra note 53. 
59.  Id. at 3.   
60.  Id. 
61.  Id.        
62.  Id. 
63.  Id. 
64.  Id. 
65.  Id. 
66.  Id. 
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designation of male.  
Department of Defense Instruction 1300.28 laid out guidance for 
service members accessing transition-related medical care. It stated 
that “[s]ervice members with a diagnosis [of gender dysphoria] from 
a military medical provider indicating that gender transition is 
medically necessary” would be provided with medical care and 
treatment for the condition.67 A military medical provider would 
“address the severity of the . . . medical condition and the urgency 
of any proposed treatment,” which could begin following approval 
of the member’s commander.68  A service member’s commander 
would be apprised of anything that might limit the service member’s 
performance of official duties, in accordance with procedures for 
any other medical condition. 69  If medical care were deemed 
necessary, it would be provided in a manner consistent with that of 
other medical needs, following procedures already in place.70 The 
policy noted that the service member’s gender marker in DEERS 
would be changed when all medical treatment deemed necessary for 
transition had been completed, and in consultation with the service 
member and concurrence by the member’s commander. 71  Some 
treatments, such as hormone therapy, might be ongoing, and 
changing the marker in DEERS would not preclude continued 
treatment.72 Recognizing that the individual branches of the United 
States military have unique processes and missions, the instruction 
provided the flexibility for each service to sculpt its own guidelines 
in accordance with DoDI 1300.28.73  
D.  The Air Force Open Service Policy 
The Air Force’s open service policy, released on October 6, 
2016, exemplified the procedures put in place within a branch of 
service to facilitate open service by transgender service members. 
The third paragraph of Air Force Policy Memorandum (AFPM) 
2016-36-01, “In-Service Transition for Airmen Identifying as 
Transgender,” called attention to the many facets of military life that 
impact transgender service members.74 Paragraph three stated that 
the policy would be incorporated into instructions governing the 
fitness program, dress and appearance of personnel, administrative 
discharge procedures, administrative separation, separation and 
 
67.  Id. 
68.  Id. 
69.  Id. 
70.  Id. 
71.  Id. at 12. 
72.  Id. at 7-8. 
73.  Id. at 7. 
74.  Air Force Policy Memorandum (AFPM) 2016-36-01, In-Service 
Transition for Airmen Identifying as Transgender (Oct. 6, 2016). 
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retirement procedures for Air National Guard and Air Force Reserve 
members, medical examinations and standards, and unaccompanied 
housing management.75  
The Air Force policy included an equal opportunity statement, 
notable for its explanation of the positive effects of inclusion and 
respect for all service members: 
All service members are entitled to equal opportunity 
in an environment free from sexual harassment and 
unlawful discrimination on the basis of race, color, 
national origin, religion, sex, or sexual orientation. It 
is the Department’s position, consistent with the U.S. 
Attorney General’s opinion, that discrimination 
based on gender identity is a form of sex 
discrimination. In today’s Air Force, people of 
different moral and religious values work, live and 
fight together on a daily basis. This is possible 
because they treat each other with dignity and 
respect. Airmen will continue to respect and serve 
with others who may hold different views and 
beliefs.76 
Importantly, AFPM 2016-36-01 noted that effective June 30, 
2016, “no otherwise qualified Airman may be involuntarily 
separated, discharged or denied reenlistment or continuation of 
service solely on the basis of their gender identity.”77 Further, the 
policy clarified the accession standards for new Air Force members, 
requiring that transgender individuals seeking to enlist or 
commission have been “stable in their preferred gender” for a period 
of 18 months prior to joining, and that any medically necessary 
surgery be complete.78 The policy also described its applicability to 
the Reserve Officers Training Corps and the United States Air Force 
Academy,79 the prime sources of commissioned officers for the Air 
Force.80 
Specific procedures were provided for those transgender service 
members for whom transition was deemed medically necessary and 
who were already in service when AFPM 2016-36-01 went into 
effect. The manual laid out the process for obtaining appropriate 
 
75.  Id. 
76.  Id. Attachment 1, at 1. 
77.  Id. Attachment 1, at 2. 
78.  Id. Attachment 1, at 3.  
79.  Id. Attachment 1, at 4.  
80.  Air Force Instruction (AFI) 36-2005, 67 (Aug. 2, 2017). 
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medical care in great detail. 81  Additionally, AFPM 2016-36-01 
addressed the need for “Exceptions to Policy” (ETP) in some 
circumstances.82  
Exceptions to policy are not novel in the Air Force,83 and would 
certainly not be unique to the process of gender transition. The Air 
Force policy instructed Airmen to, if possible, meet all standards for 
their original gender marker listed in DEERS until the time that it 
was to be changed, and at that time, immediately meet all standards 
and use all facilities designated for the new gender marker.84 In 
addition to verification that treatment goals had been achieved, a 
transgender Airman would be required to provide legal 
documentation supporting the new gender marker.85 The options for 
documentation were to provide a state birth certificate, a court order, 
or a United States passport reflecting the new gender marker.86 The 
Airman must obtain one of these documents without any support 
from the Air Force, financial or otherwise, and of course, all require 
a certain amount of time to be processed.  
An ETP might be necessary if, for example, an Airman 
designated female at birth, and whose record in DEERS still 
reflected a female gender marker, had begun cross-sex hormone 
therapy, resulting in a male appearance.  If the Airman had not yet 
been able to update DEERS to reflect a male gender marker, he 
could encounter difficulties when using female facilities. This type 
of situation would call for an ETP to allow the Airman to use male 
facilities before the record has been updated.  
Finally, the Air Force policy addressed privacy.87 Like any other 
medical issue, implementing the open service policy on an 
individual level required collecting personally identifiable 
information (PII) and protected health information. The policy noted 
that the service protects against unauthorized disclosure of PII, and 
it allowed commanders to employ “reasonable accommodations” to 
protect the privacy of Airmen.88  
 
81.  AFPM2016-36-01, supra note 74, Attachment 1, at 4-7 (reiterating 
standard procedures for notifying command of medical issues, describing the Air 
Force medical team dedicated to confirming the diagnosis, describing processes 
for Air Force Reserve and Air National Guard Airmen, and coordination of 
continuing treatment if necessary).   
82.  AFPM2016-36-01, supra note 74, Attachment 1, at 7. 
83.  Air Force Personnel Center, https://www.afpc.af.mil/Assignment/ 
(noting ETPs are available for non-transgender needs such as travel 
documentation for the service member or dependents, retraining issues, and the 
like.).  
84.  AFPM2016-36-01, supra note 74, Attachment 1, at 4.   
85.  Id. Attachment 1, at 11.  
86.  Id.   
87.  Id. Attachment 1, at 11.  
88.  Id.   
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III. REVERSAL OF OPEN SERVICE  
A.  The Tweet 
A new presidential administration brought about stark changes 
regarding support for transgender troops. In 2017, President Trump 
announced, via a series of three “tweets” on Twitter, that the United 
States “will not accept or allow Transgender individuals to serve in 
any capacity in the U.S. Military.”89 He continued, “[o]ur military 
must be focused on decisive and overwhelming . . . victory and 
cannot be burdened with the tremendous medical costs and 
disruption that transgender in the military would entail.”90 Litigation 
ensued91 as currently serving transgender military personnel, along 
with transgender people who hoped to serve in the future, fought to 
protect their careers, livelihood, and the well-being of their families.  
B.  The Mattis Policy 
Reversal of the open transgender service policy occurred on 
April 12, 2019, when Directive-Type Memorandum (DTM) 19-004, 
“Military Service by Transgender Persons and Persons with Gender 
Dysphoria,” dated March 12, 2019, went into effect. 92  The 
Memorandum stated that no person, solely on the basis of his or her 
gender identity, will be “denied accession into the Military Services; 
Involuntarily separated or discharged from the Military Services; or 
Subjected to adverse action or mistreatment.” 93  In addition, 
however, the directive specified the following: 
When a standard, requirement, or policy depends on 
whether the individual is a male or a female (e.g. 
medical fitness for duty; physical fitness and body fat 
standards; berthing, bathroom, and shower facilities; 
and uniform and grooming standards), all persons 
will be subject to the standard, requirement, or policy 
 
89.  Samantha Feltus, Feeling The Impact Of Trump’s Transgender Troop 
Ban, YAHOO NEWS, June 20, 2019, https://news.yahoo.com/trumps-transgender-
troop-ban-effects-100000842.html.   
90.  German Lopez, Trump’s Ban On Transgender Troops, Explained, VOX, 
Jan. 22, 2019, https://www.vox.com/identities/2017/7/26/16034366/trump-
transgender-military-ban.  
91.  See generally Stockman v. Trump, 331 F. Supp. 3d 990 (C.D. Cal. 2018) 
(preliminary injunction granted to prevent exclusionary policy from going into 
effect); Stone v. Trump, 280 F. Supp. 3d 747 (D. Md. 2017) (plaintiffs satisfied 
burden to demonstrate standing to challenge new exclusionary accession directive 
due to risk of prohibitions based solely on transgender status).   
92.  Directive-Type Memorandum (DTM) 19-004, Military Service by 
Transgender Persons and Persons with Gender Dysphoria, Mar. 12, 2019.  
93.  Id.  
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associated with their biological sex.94 
Further, the directive stated that transgender service members 
who are not exempt from the Mattis Policy (were not “grandfathered 
in” under the open service policy, and thus are not able to serve 
openly or receive transition-related medical care) are allowed to 
consult with a military medical provider, receive a diagnosis of 
gender dysphoria, and may receive mental health counseling, “but 
may not obtain a gender marker change in DEERS or serve in their 
preferred gender.” 95  Those transgender service members may 
remain in service, provided that (1) a military medical provider has 
determined that gender transition is not medically necessary, and (2) 
the service member is willing to adhere to all applicable standards, 
including the standards associated with the service member’s 
biological sex.96  The directive proceeded to specify that service 
members with a diagnosis of gender dysphoria may be subject to 
administrative separation from military service if they are unable or 
unwilling to adhere to standards associated with their biological 
sex.97  
Notably, Attachment 4 to DTM-19-004 clarified that the 
directive went beyond military readiness concerns based on physical 
ability. The following language was added to two other DoD 
Instructions98 addressing active duty separations from service: 
The Secretary concerned may authorize separation 
on the basis of conditions and circumstances not 
constituting a physical disability that interfere with 
assignment to or performance of duty based on a 
diagnosis of gender dysphoria where the Service 
member is unable or unwilling to adhere to all 
applicable standards, including the standards 
associated with his or her biological sex, or seeks 
transition to another gender.99  
IV. RATIONALE BEHIND THE TRUMP ADMINISTRATION’S 
RESTRICTION ON OPEN TRANSGENDER SERVICE 
Initially, President Trump’s announcement on social media of 
an end to open transgender service cited “tremendous medical costs 
and disruption that transgender in the military would entail” as 
 
94.  Id.  
95.  Id.  
96.  Id. 
97.  DTM-19-004, supra note 92, at 10. 
98.  DoDI 1332.14 and DoDI 1332.30. 
99.  DTM-19-004, supra note 92, Attachment 4, Processing Changes to 
DoDIs 1332.14 and 1332.30, Mar. 12, 2019. 
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primary concerns that the action would address.100 However, other 
arguments in favor of restricting open service later surfaced as the 
administration’s primary concerns.101  
According to the DoD’s implementation report, a policy of open 
service for transgender service members might compromise the 
medical fitness of the force, undermine unit cohesion, privacy, 
fairness, and safety, and impose burdensome financial costs on the 
federal government. 102  Open service could theoretically 
compromise medical fitness because there was purportedly 
“considerable scientific uncertainty” concerning the efficacy of 
medical care for gender dysphoria, and because troops diagnosed 
with gender dysphoria were deemed to be medically unfit and less 
available for deployment than their peers.103 Cohesion, privacy, and 
fairness would be in jeopardy because an inclusive policy would 
“blur the clear lines that demarcate male and female standards and 
policies.” 104  Finally, echoing concerns alluded to in President 
Trump’s Twitter announcement, the report asserted that financial 
costs would burden the military’s healthcare system because, 
allegedly, the annual cost of medical care for service members 
diagnosed with gender dysphoria was “three times higher than for 
other troops.”105 
A study reported by the Palm Center,106 however, concluded that 
the arguments in favor of restricting transgender military service 
were contradicted by evidence.107 Investigators found that: 
1) Scholars and medical experts agree that transition-
related medical care is safe, reliable, and effective; 
 
2) The proposed “ban” on open service would impose a 
double standard on transgender service members, 
because the military would apply medical rules and 
expectations to them that it does not apply to other 
military members; 
 
100.  Doe, 275 F. Supp. 3d at 183. 
101.  Donald C. Arthur et al., DoD’s Rationale for Reinstating the 
Transgender Ban is Contradicted by Evidence, Palm Center (Apr. 2018) at 4. 
102.  Id. 
103.  Id. 
104.  Department of Defense Report and Recommendations on Military 
Service by Transgender Persons, Dep’t of Def., 5 (Feb. 2018). 
105.  Arthur, supra note 101, at 1.  
106.  The Palm Center is an independent research institute committed to 
sponsoring state-of-the-art scholarship to enhance the quality of public dialogue 
about critical and controversial public policy issues. The Palm Center seeks to be 
a resource for university-affiliated as well as independent scholars, students, 
journalists, opinion leaders, and members of the public. 
https://www.palmcenter.org/about/. 
107.   Arthur, supra note 101, at 1. 
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3) Scholarly research and DoD’s data confirm that 
transgender personnel, including those diagnosed with 
gender dysphoria, are deployable and medically fit; 
 
4) The DoD’s report did not offer any evidence that an 
inclusive policy would or could compromise unit 
cohesion, privacy, fairness, or safety; 
 
5) The DoD’s contention that open service could 
compromise unit cohesion, privacy, fairness, and safety 
“echoe[d] discredited rationales for historical 
prohibitions against African Americans, women, and 
gays and lesbians;” 
 
6) More comprehensive assessments of costs and benefits 
of inclusion indicate that inclusion promotes readiness, 
while the proposed restrictions would compromise 
readiness; 
 
7) The DoD failed to consider the benefits of an inclusive 
policy or the costs of the proposed restrictions; and 
 
8) The DoD’s report inaccurately suggested that transition-
related medical care would be a tremendous medical cost 
for the military.108 
The DoD provided two primary reasons for excluding people 
who had already obtained all necessary transition-related care from 
the military. First, the government noted that if transgender women 
were permitted to “compete against females in gender-specific 
physical training and athletic competition,” it could “undermine 
fairness (or perceptions of fairness) because males [sic] competing 
as females will likely score higher on the female test than on the 
male test and possibly compromise safety.”109 Physical fitness test 
scores, in some instances, influence whether a service member will 
advance in his or her field,110 be a competitive candidate for awards, 
or be allowed to remain in a specialty field. 
This assertion is contradicted by research. The Palm Center 
study noted: 
 
108.  Id. at 2-5.   
109.  Petition For A Writ of Certiorari (Karnoski v. Trump) 926 F.3d 1180 
(2019), at 174a-175a.  
110.  Martin Egnash, All-Minimum Scores Won’t Cut it for New Marine 
Fitness Tests, STARS AND STRIPES (Jan. 10, 2019), 
https://www.stripes.com/news/all-minimum-scores-won-t-cut-it-for-new-
marine-fitness-tests-1.563792. 
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[W]hile sex-based standards are used in concert with 
other factors to promote fairness and safety, male-
female segregation is not absolute—and it is not 
sufficient. Ensuring fairness and safety in combative 
training is always a command concern because of the 
wide variation in body size and weight within gender 
even when gender is defined by birth.111 
Further, commanders are able to make decisions about the manner 
in which training is conducted in ways that adequately protect 
service members.112  
The second driving concern behind an exclusionary policy 
seemed to be a privacy concern, particularly as applied to 
transgender women.113 The DoD stated that allowing transgender 
individuals who “retain at least some of the anatomy of their 
biological sex” to use facilities of their gender after transition would 
“invade the expectations of privacy that the strict male-female 
demarcation in . . . facilities is meant to serve.”114 As the study by 
the Palm Center points out, commanders have the ability to address 
privacy concerns should they arise. 115  Further, the exclusion of 
transgender persons as a group from military service based on 
curable and tenuous privacy concerns116 appears to be an overbroad 
application of restrictive policy, calling its constitutional foundation 
into question.117 
The DoD, under the Trump Administration, attempted to anchor 
the Mattis Policy by showing that it was similar in some respects to 
the open service policy of 2016.118 There was indeed one similarity, 
in that both policies required service members to adhere to policies 
consistent with their gender marker in DEERS.119 However, under 
Carter’s open service policy, transgender service members could 
“work toward” gender transition while continuing a military 
career.120 This option is not a possibility under the Mattis Policy.121  
Troops who identified themselves and received a diagnosis of 
gender dysphoria either from, or confirmed by, a military mental 
 
111.  Arthur, supra note 101, at 32. 
112.  Id.  
113.  Marty Lederman, Untangling the Issues in the ‘Transgender in the 
Military’ Litigation, JUST SECURITY (Jan. 7, 2019), 
https://www.justsecurity.org/62128/untangling-issues-transgender-military-
litigation/. 
114.  Petition For A Writ of Certiorari, supra note 109, at 188a.   
115.  Arthur, supra note 101, at 4-5. 
116.  Lederman, supra note 113. 
117.  United States v. Virginia, 518 U.S. 515 (1996).  
118.  Lederman, supra note 113. 
119.  Id.   
120.  DoDI 1300.28, supra note 53.  
121.  DTM-19-004, supra note 92.  
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health provider during the period of open service between June 30, 
2016, and April 12, 2019, were effectively grandfathered into open 
service for the remainder of their time in the military.122  Those 
individuals continue to serve openly today, receiving any medically 
necessary care related to gender transition.123  
As of February 1, 2019, 500 active duty service members had 
identified themselves in the Army, 442 in the Navy, 354 in the Air 
Force, 101 in the Marine Corps, 34 in the Coast Guard, and 4 in 
Public Health Service.124 A total of 90 National Guard and Reserve 
personnel were also identified.125   
V. CHALLENGING THE BAN  
A.  Litigation 
Five suits challenge the Mattis Policy’s validity under the Fifth 
Amendment’s Equal Protection component and Due Process 
Clause. The first suit filed challenging the ban was Doe v. Trump, 
filed on August 9, 2017, in the U.S. District Court for the District of 
Columbia.126 Plaintiffs, active duty service members or students at 
service academies, included a challenge on grounds of estoppel.127 
The estoppel challenge addressed Plaintiffs’ reliance on the 
government’s 2016 promise to support openly serving transgender 
military personnel. Transgender military members serving openly 
would stand to lose benefits associated with service due to reliance 
on the government’s promise of support. Plaintiffs in Doe asserted 
that the government is therefore “estopped from rescinding the 
rights, benefits, and protections promised to Plaintiffs.”128 
The next action, Stone v. Trump, was filed on August 28, 2017 
in the U.S. District Court for the District of Maryland.129 Plaintiffs’ 
complaints here included violation of 10 U.S.C. § 1074(a)(1),130 
which declares that “members, and certain former members, of the 
United States uniformed services are entitled to medical and dental 
care in any facility of any uniformed service.”131  
The third action, also filed on August 28, 2017, was Karnoski v. 
 
122.  Id.    
123.  Id.    
124.  Vanden Brook, supra note 18.  
125.  Id.  
126.  Complaint for Declaratory and Injunctive Relief, Doe v. Trump, 275 F. 
Supp. 3d 167, 182 (D.D.C. 2017) (No. 17-cv-1597).    
127.  Amended Complaint for Declaratory and Injunctive Relief, 17, Doe v. 
Trump, 275 F. Supp. 3d 167, 182 (D.D.C. 2017) (No. 17-cv-1597).     
128.  Id. at 18.  
129.  Stone v. Trump, 280 F.Supp.3d 747 (D. Md. 2017). 
130.  First Amended Complaint for Declaratory and Injunctive Relief (Stone 
v. Trump), 2017 WL 8895605.  
131.  10 U.S.C. § 1074(a)(1) (2017).  
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Trump, filed in the U.S. District Court for the Western District of 
Washington.132 In addition to Fifth Amendment Equal Protection 
and Due Process components, Karnoski included a First 
Amendment freedom of speech and freedom of expression claim.133 
The fourth action, Stockman v. Trump, was filed on 
September 5, 2017, in the U.S. District Court for the Central District 
of California. 134  Stockman included service members whose 
medical care was hanging in the balance, bringing consideration of 
the ban’s impact on health care to the forefront.135 This case also 
added the Fifth Amendment right to privacy to the debate.136  
A fifth action was filed in the U.S. District Court for the District 
of Massachusetts on March 17, 2020.137 That case, Doe v. Esper, 
was the first brought by an active duty service member revealing a 
transgender status after April 12, 2019, when the Mattis Policy took 
effect. The plaintiff is facing possible involuntary discharge under 
the Mattis Policy. Like the other actions, Esper includes Fifth 
Amendment equal protection and due process claims.138 
As of April 2020, the merits of the cases have not been decided. 
Following the initial grants of preliminary injunctions against the 
open service restriction, implementation of the April 2019 version 
of the plan, also known as the “Mattis Policy,” has been allowed to 
proceed by the Supreme Court.139  In the meantime, battles over 
discovery continue in the first four cases,140 with the fifth case newly 
underway.   
B.  Level of Scrutiny 
The Supreme Court has held that the Due Process Clause 
prohibits the federal government from denying equal protection of 
the laws.141 During the first wave of proceedings in Doe v. Trump, 
the court considered the level of scrutiny most appropriate to claims 
 
132.  Karnoski v. Trump, 2017 WL 3730600 (W.D.Wash).  
133.  Id.   
134.  Stockman v. Trump, No. 5:17CV01799 (C.D. Cal. Sept. 5, 2017). 
135.  Stockman v. Trump, 2017 WL 9732572 (C.D. Cal. Dec. 22, 2017).  
136.  Stockman v. Trump, 331 F. Supp. 3d 990, 993 (C.D. Cal. 2018).  
137.  Complaint for Declaratory and Injunctive Relief (Doe v. Esper) Case 
1:20-cv-10530 (D. Mass 2020).  
138.  Id. at 25-7.   
139.  Jessica Gresko, High court lets military implement transgender 
restrictions, AP NEWS, Jan. 22, 2019, 
https://apnews.com/45b6f92f726e48988de948cdba2ee026; see also Doe v. 
Shanahan, 917 F. 3d 694 (Ct. App. D.C. 2019). 
140.  Petition For A Writ of Certiorari (Karnoski v. Trump) 926 F.3d 1180 
(2019); at the time of this writing, an initial complaint and motion for preliminary 
injunction have been filed for the fifth case, Doe v. Esper.  
141.  U.S. Const. amend. V; Davis v. Passman, 442 U.S. 228, 234 (1979) 
(quoting Vance v. Bradley, 440 U.S. 93, 95 n.1 (1979)).  
18
Mitchell Hamline Law Journal of Public Policy and Practice, Vol. 41 [2020], Art. 3
https://open.mitchellhamline.edu/policypractice/vol41/iss2/3
Spring Issue 2020] Swanson 153 
brought under this framework.142 Generally, an action by the federal 
government that treats some classes of people differently “is 
presumed to be valid and will be sustained if the classification . . . is 
rationally related to a legitimate state interest.”143 This rule does not 
apply, however, where the government draws distinctions between 
individuals based on “suspect, or quasi-suspect classifications.”144 
If the distinctions are based on suspect or quasi-suspect 
classifications, a heightened degree of scrutiny applies.145  
In the pending cases, the accession and retention directives 
under the new guidance from the Trump Administration target only 
transgender individuals.146 The court in Doe v. Trump determined a 
heightened level of scrutiny was appropriate, basing the decision on 
two factors.147 First, the court noted that transgender individuals 
appeared to meet the criteria for at least a quasi-suspect 
classification. 148  The court stated that the Supreme Court has 
defined a suspect class as a class that has “experienced a ‘history of 
purposeful unequal treatment.’”149 The second factor is whether the 
class has been “relegated to such a position of political 
powerlessness as to command extraordinary protection from the 
majoritarian political process.” 150  Defining characteristics of a 
group which are “obvious, immutable, or distinguishing” have been 
factors as well.151   
The court found that the transgender community satisfies the 
criteria, based on a number of Amici submitted to the court by 
medical professionals, along with fourteen states and the District of 
Columbia.152 Additional support was found in recent case law.153 In 
Whitaker v. Kenosha Unified Sch. Dist., for example, the court noted 
that “[t]here is no denying that transgender individuals face 
discrimination, harassment, and violence because of their gender 
identity.” 154  Further, as noted in Doe, “transgender people as a 
group represent a very small subset of society” lacking political 
 
142.  Doe v. Trump, 275 F. Supp. 3d 167 (D.D.C. 2017). 
143.  City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985).  
144.  Id. at 440-41. 
145.  Id.  
146.  See generally Doe, 275 F. Supp. 3d. 
147.  Id. at 208. 
148.  Id.  
149.  Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 313 (1976).   
150.  Id.  
151.  Lyng v. Castillo, 477 U.S. 635, 638 (1986).   
152.  Doe, 275 F. Supp. 3d at 208-09.  
153.  Id. at 209 (citing Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of 
Educ., 858 F. 3d 1034, 1051 (7th Cir. 2017) (holding that “[t]here is no denying 
that transgender individuals face discrimination, harassment, and violence 
because of their gender identity.”).  
154.  Petition For A Writ of Certiorari (Karnoski v. Trump) 926 F.3d 1180 
(2019). 
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power of the sort other groups might harness to protect themselves 
from discrimination.155 Notably, in 2015, the court in Adkins v. City 
of New York added that there was “no indication that there [had] ever 
been any transgender members of the United States Congress or the 
federal judiciary.”156  
The court in Stockman agreed and took a similar approach. The 
court noted that under the Mattis Policy, “a diagnosis of gender 
dysphoria is neither necessary nor sufficient to be excluded” from 
military service.157 What is necessary, the court continued, “is a 
person serving consistent with their transgender identity.”158 
The second factor in the Doe court’s heightened scrutiny 
decision was the conclusion that parts of the restrictive policy are a 
form of gender-based discrimination.159 The intermediate level of 
heightened scrutiny found appropriate by the court here160 seems 
proper, at minimum, because gender-based classifications made by 
the government can only be defended by “exceedingly persuasive” 
justifications.161 Here, prohibiting transgender people from serving 
in the military is the use of a gender-based classification because the 
sole variable by which the individuals are classified relies on 
gender.162 Soon after the open service policy went into effect, the 
DoD produced its own documentation describing gender identity 
and its importance for transgender individuals, 163  affirming the 
importance of gender in the classification, even when the term 
“gender dysphoria” is used rather than the term “transgender.” 
Accordingly, the government must show that the classification 
serves important governmental objectives and that the means 
employed are substantially related to those objectives.164   
An interesting piece is added by the Mattis Policy’s specification 
that involuntary separation from military service is possible “on the 
basis of conditions and circumstances not constituting a physical 
disability that interfere with assignment to or performance of duty 
based on a diagnosis of gender dysphoria where the Service member 
is unable or unwilling to adhere to all applicable standards . . . or 
seeks transition to another gender.” 165  It appears to be a broad 
regulation, yet has a narrow application to those who have been 
 
155.  Doe, 275 F. Supp. 3d at 209.  
156.  Adkins v. City of New York, 143 F. Supp. 3d 134, 140 (S.D.N.Y. 2015).  
157.  Stockman v. Trump, 331 F. Supp. 3d 990, 1000 (C.D. Cal. 2018).  
158.  Id.  
159.  Doe, 275 F. Supp. 3d at 209. 
160.  Id. at 211.  
161.  United States v. Virginia, 518 U.S. 515, 534 (1996). 
162.  Am. Psychiatric Ass’n, supra note 19.   
163. U.S. Dep’t of Def., Transgender Service in the U.S. Military: An 
Implementation Handbook, 11 (Sept. 30, 2016). 
164.  Virginia, 518 U.S. at 533.   
165.  DTM-19-004, supra note 92, Attachment 4, Processing Changes to 
DoDIs 1332.14 and 1332.30, Mar. 12, 2019.   
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diagnosed with gender dysphoria.  
The basis for potential separation from service could be the 
unwillingness of a service member to comply with gendered 
standards in accordance with the gender marker listed in DEERS. 
However, the instruction specifies that the potential noncompliance 
it seeks to address would originate from, specifically, gender 
dysphoria. Gender dysphoria reflects an immutable characteristic,166 
bringing the government’s action squarely under the heightened 
scrutiny requirements discussed in Doe.   
Comparison to Romer v. Evans provides an interesting 
perspective. In Romer, the Court reasoned that Colorado’s 
amendment prohibiting state governmental action designed to 
protect gays and lesbians could not stand because it was “at once too 
narrow and too broad. It identifie[d] persons by a single trait and 
then denie[d] them protection across the board.”167 Similarly, the 
reasoning behind a transgender service member’s noncompliance 
with the dress and appearance standards required by their gender 
marker listed in DEERS would be the person’s transgender identity, 
which is an immutable trait. Under the Mattis Policy, the member 
would be separated from service due to factors that would be entirely 
within regulations if the person’s gender marker in DEERS reflected 
his or her gender identity.  
Further, the Mattis Policy harms current transgender service 
members, including those who continue serving under the 
grandfather provision, by marking them as members of a category 
the government presumes is unfit for military service.168 The non-
economic injury which may occur when one is marked as a member 
of a category presumed inferior has held substantial weight in 
courts.169  
The Trump Administration has repeatedly asserted the argument 
that the Mattis Policy is simply a military decision which should be 
viewed with deference. 170  However, as Plaintiffs in pending 
litigation have noted, there is no “military exception” to equal 
protection. 171  The government is not “free to disregard the 
 
166.  Am. Psychiatric Ass’n, supra note 19.   
167.  Romer v. Evans, 517 U.S. 620, 633 (1996).  
168.  See generally DTM-19-004, supra note 92, at 7-8 (Mar. 12, 2019).  
169.  Heckler v. Mathews, 465 U.S. 728, 739-40 (1984) (“[D]iscrimination 
itself, by . . . stigmatizing members of the disfavored group as ‘innately inferior’ 
and therefore less worthy participants in the political community, can cause 
serious non-economic injuries to those persons who are personally denied equal 
treatment solely because of their membership in a disfavored group.”) (internal 
citation omitted).  
170.  Defendants’ Motion to Dismiss and Opposition to Plaintiffs’ Motion for 
a Preliminary Injunction at 27 (Doe v. Trump) (No. 17-cv-1597) (D.D.C. 2017).  
171.  Brief for Plaintiffs-Appellees at 32, Doe v. Trump (D.C. Cir. 2018) 
(No. 18-5257). 
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Constitution when it acts in the area of military affairs.”172 Further, 
deference is less appropriate when the disputed subject matter is in 
an area where the agency has no expertise, as is the case here.173 In 
New York v. Soto-Lopez, the Court, applying heightened scrutiny, 
held that if “there are other, reasonable ways to achieve a 
[compelling state purpose] with a lesser burden on constitutionally 
protected activity, a [s]tate may not choose the way of greater 
interference.”174 Since open transgender service, in effect for nearly 
three years, did not negatively impact the military,175 open service 
appears to be the “less drastic means”176 required under Soto-Lopez.  
C.  Importance of Estoppel 
Finally, the 2018 Department of Defense Report and 
Recommendations on Military Service by Transgender Persons177 
on which the Mattis Policy is based recommends (to the presidential 
administration) that, should the decision to exempt transgender 
service members currently serving under the grandfather provision 
of the Mattis Policy be “used by a court as a basis for invalidating 
the entire policy, this exemption is and should be deemed severable 
from the rest of the policy.” 178  In other words, if the fact that 
transgender service members who are “exempt” from the ban serve 
simultaneously with transgender service members who are not 
exempt (and therefore unable to complete a medical transition while 
serving) is seen as problematic by the courts, the grandfather 
provision should be considered severable and removed altogether.  
This severability brings the challenges to the Mattis Policy full 
circle, highlighting the importance of the estoppel argument179 in 
Doe v. Trump. Plaintiffs in Doe asserted that the June 30, 2016 open 
service policy amounted to a promise to Plaintiffs that they “could 
serve openly and continue to serve openly, subject to the same 
rights, responsibilities, benefits, and opportunities” as other service 
 
172.  Rostker v. Goldberg, 453 U.S. 57, 67 (1981).  
173.  Plaintiff’s Reply Memorandum of Law in Support of Their Motion to 
Compel, Doe v. Esper, 7-8, 2019 WL 4411941 (D.D.C) (No. 17-cv-1597). 
174.  New York v. Soto-Lopez, 476 U.S. 898, 909-910 (1986) (quoting Dunn 
v. Blumstein, 405 U.S. 330, 343 (1972)). 
175.  “Former Service Secretaries Reinforce Chiefs’ Testimony About Unit 
Cohesion and Inclusive Policy for Transgender Troops,” Palm Center, May 2, 
2018; see also Arthur, supra note 101.  
176.  Soto-Lopez, 476 U.S. at 910. 
177.  “Department of Defense Report and Recommendations on Military 
Service by Transgender Persons,” (Feb. 2018), 
https://media.defense.gov/2018/Mar/23/2001894037/-1/-1/0/MILITARY-
SERVICE-BY-TRANSGENDER-INDIVIDUALS.PDF.  
178.  Id. at 43.   
179.  Doe, 275 F. Supp. 3d at 206. 
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members. 180  The DoD fully supported Plaintiffs as openly 
transgender members of the military, providing full guidance on the 
open policy’s implementation through numerous documents. 181 
Transgender service members relied on the DoD’s promise of 
inclusion and support, making the decision to identify themselves as 
transgender and to seek gender-affirming medical care. The Mattis 
Policy now places those transgender service members, and their 
employment, in jeopardy. As previously stated, if a court were to 
deem the grandfather provision of the Mattis Policy a reason to 
invalidate the entire policy, that clause, which currently addresses 
the estoppel argument of current openly serving members, would be 
severed. Removing the grandfather provision would likely create 
discernable particularized injuries of the kind initially found lacking 
in Doe.182 Nullification of the grandfather clause could present an 
avenue to definitively end the exclusionary policy by implicating 
estoppel.  
VI. COSTS OF THE MATTIS POLICY 
The reversal of the open service policy, on its surface, seems 
aimed at keeping the DoD’s medical costs down. 183  Additional 
concerns prevalent in discourse surrounding the change were that 
transgender service members would disrupt unit cohesion and 
morale. 184  The Trump Administration claimed that the studies 
conducted prior to open service had not been a “sufficient basis” for 
ending the ban on transgender service in the first place.185 
However, studies conducted under the Obama Administration 
predicted outcomes that have been confirmed by experience with 
over three years of open transgender service.186 Some experts find 
the reversal of the open service policy, now in effect while pending 
cases play out, inappropriate. Joshua Safer, M.D., an 
endocrinologist and medical director at a transgender medical 
center, notes that whether the nation should be “[p]roviding 
appropriate medical care for our troops” is not a topic which should 
be debated.187 
 
180.  Amended Complaint for Declaratory & Injunctive Relief, Doe, Count 
III, 2017 WL 4582455, at *102.  
181.  Id. at *73.   
182.  Doe, 275 F. Supp. 3d at 207.  
183.  Feltus, supra note 89.   
184.  Id.    
185.  Doe, 275 F. Supp. 3d at 183.  
186.  Transgender service members continue to serve openly under the 
grandfather provision of the Mattis Policy. 
187.  Regina Schaffer, Transgender Military Ban Prompts Discussion on 
Treatment Costs, Burden, ENDOCRINE TODAY (Sept. 2017), 
https://www.healio.com/endocrinology/hormone-therapy/news/print/endocrine-
 
23
Swanson: Implications of the Ban on Open Service by Transgender Individual
Published by Mitchell Hamline Open Access, 2020
158 MITCHELL HAMLINE L.J. PUB. POL’Y & PRAC. [41 
Further, the studies conducted prior to the 2016 open service 
directive found that potential costs to treat transgender service 
members would be between 0.04% and 0.1% of the military’s 
medical budget.188 One expert stated that the total cost of providing 
transition-related care would always have a negligible effect on the 
military health budget because of the small number of people 
requiring such treatment, as well as the cost savings that providing 
that care would yield.189 Providing care that improves quality of life 
could conceivably improve job performance, for example.190 
Conversely, costs to the services of implementing a ban 
permanently could be extreme. Across the services, of personnel 
who identified as transgender as of February 1, 2019, an 
overwhelming majority were within the Senior Noncommissioned 
Officer (SNCO) ranks,191 which are the ranks of E-7 and above.192 
The Air Force, for example, requires that members promoted to the 
rank of Master Sergeant (E-7) have served for at least eight years.193 
Those in SNCO ranks are leaders in their fields. It would 
presumably be difficult, costly, and time-consuming for the military 
to attempt to replace leaders with the expertise and experience of 
these high-achieving service members.194  
Another consideration is that in 2015, recruiting, screening, and 
training costs were estimated to total $75,000 per enlistee.195 By the 
time a service member has reached the SNCO ranks, as the majority 
of currently serving transgender service members have, the financial 
investment the military has made in the service member is far 
higher, and the lost value for the military is far greater.196  
The sudden change from an open service policy to an 
exclusionary policy has itself created the type of negative impact on 
morale that the directive was purportedly meant to avoid. Some 
transgender troops who identified themselves to their units 
following the open service announcement of June 30, 2016 found 
themselves facing uncertainty with respect to the ability to continue 
to serve in the military after President Trump’s 2017 initial 
restrictive policy announcement. Many suffered silently, not 
knowing whether the careers they had built would abruptly end or if 
 
today/%7B740a1bce-9185-4c3d-b14c-a79ccfc3c6a5%7D/transgender-military-
ban-prompts-discussion-on-treatment-costs-burden.  
188.  Id.    
189.  Aaron Belkin, PhD, Caring for Our Transgender Troops—The 
Negligible Cost of Transition-Related Care, NEW ENGLAND J. MED. Sept. 17, 
2015, https://www.nejm.org/doi/full/10.1056/NEJMp1509230. 
190.  Id. 
191.  Vanden Brook, supra note 18. 
192.  Air Force Handbook (AFH) 36-2618, July 5, 2018, at 7.   
193.  Air Force Instruction (AFI) 36-2505, Dec. 12, 2014, at 36.   
194.  Belkin, supra note 189, at 7.   
195.  Id. at 4.   
196.  Id. at 2-3. 
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the sacrifices they and their families had made would be in vain.197 
Some families put adoption plans on hold, fearing job loss was 
imminent.198  
The American Medical Association (AMA) addressed the threat 
of potential medical issues for service members. The AMA passed 
a resolution in 2015 affirming that there is no medically valid reason 
transgender people cannot or should not serve in the military.199 The 
AMA issued an additional statement in 2019, asserting that “[t]he 
only thing deficient is any medical science behind this [restrictive 
policy] decision. The AMA has said repeatedly that there is no 
medically valid reason . . . to exclude transgender individuals from 
military service.” 200  Moreover, as with any other medically 
necessary care, not providing necessary medical care to transgender 
troops has a cost to each affected individual and to their unit, as 
well.201 
As of February 1, 2019, 1071 transgender service members have 
been identified by self-disclosure in the Army, Navy, Air Force, 
Marine Corps, Coast Guard, and Public Health Service on active 
duty and in the reserve force. 202  Brad Carson, formerly the top 
personnel official at the Pentagon, noted that the number of 
transgender troops coming forward is smaller than anticipated, as is 
the cost of treating them.203 Carson provided perspective, stating 
that the cost of treating transgender troops “is dwarfed by the 
treatment cost of virtually any ache and pain you can think of.”204 
As of February 1, 2019, the total cost of medical treatment for 
transgender service members since open service began on June 30, 
2016 was just under $8 million over 31 months.205 This cost was the 
initial low-end of projected costs for a single year.206 In contrast, the 
Pentagon spends around $50 billion on health care each year, and 
reported spending more than $84 million on erectile dysfunction 
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199.  Schaffer, supra note 187 at 3.  
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in military, Apr. 11, 2019, https://www.ama-assn.org/press-center/ama-
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medications in 2014. 207  While these figures are staggering, an 
important consideration is that the DoD’s budget includes medical 
care for military dependents and retirees, as well as those who are 
currently serving.208   
A related factor, seldom acknowledged in popular discourse, is 
that providing transition-related medical care for transgender 
individuals is not new to the DoD, and does not require a systemic 
overhaul. For instance, the DoD provides healthcare for military 
dependents (immediate family members of active duty troops).209 
While any related surgery must be funded by each dependent, those 
who receive a diagnosis of gender dysphoria have access to hormone 
replacement therapy under their government health care plan.210  
The Trump Administration’s assertion that transgender service 
members are a disruption to morale and unit cohesion is also 
contradicted by the experiences of many troops, as well as their 
commanding officers. Many transgender service members report 
stronger social connections with those in their units when they are 
allowed to serve authentically.211 One commanding officer in the 
Army, regarding talk of transgender service as a military “social 
experiment,” referenced his selection of a transgender soldier as a 
Company Commander. He stated, “I don’t experiment with 
command positions.”212 Any policy declaring transgender service 
members or recruits unfit to serve, or stating that they are a burden 
on the services, would be contrary to the experiences of many in the 
services. It would create the very cohesion and morale issues it 
purports to avoid.  
VII. A SHIFTING LANDSCAPE 
The Mattis Policy restricting open service has itself created 
confusion and instability within, and among, the branches of the 
United States military. As challenges to the ban slowly progress 
through the courts, the various branches have struggled to create 
their own guidance for implementing a policy that balances legal 
realities with the changeable wishes of the executive branch. For 
example, in 2016 the U.S. Air Force issued a memorandum 
establishing a policy and specific guidance within the service for in-
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service transition of Airmen identifying as transgender. 213  This 
guidance was comprehensive and applied to the Air Force, Air Force 
Reserve, and Air National Guard. The policy was integrated into 
seven Air Force Instructions, in areas from dress and appearance to 
housing and administrative functions.214  
The Air Force’s memorandum for in-service transition was 
designed to provide guidance and structure for unit personnel, 
supervisors, commanders, transgender Airmen, and the medical 
community. 215  The policies and procedures were based on “the 
conclusion that open service by transgender Airmen who are subject 
to the same standards and procedures as other members of the same 
gender . . . is consistent with military service and readiness.”216 The 
memorandum stated that “[i]t is Air Force policy that service in the 
United States Air Force should be open to all who can meet the 
rigorous standards for military service and readiness. Consistent 
with the policies set forth in this memorandum, transgender 
individuals shall be allowed to serve in the Air Force.”217 
The open service policy still applies to those transgender Airmen 
who identified themselves to the service as such while the open 
service policy was in effect.218 The policy shifted dramatically after 
April 12, 2019.219 Since the Mattis Policy moved forward, it created 
a separate class of transgender Airmen who are subject to discharge 
if they seek transition-related medical care. Those Airmen serve 
alongside other transgender Airmen who, grandfathered into the 
open service policy, are able to receive transition-related care 
without concern that their careers will be in jeopardy.  
Following open policy implementation across all services in 
2016, service members who had been diagnosed with gender 
dysphoria were allowed to serve in their preferred gender upon 
“completing” aspects of transition with which the military was 
concerned, such as medical treatment and changes to legal identity 
documents. 220  As of April 12, 2019, unless otherwise exempt, 
transgender service members were allowed to serve, but only in their 
biological sex. If unable or unwilling to serve in their biological sex, 
they may face separation from the military.221 
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As challenges make their way through the courts, the services 
continue to operate under various implementations of the Mattis 
Policy. In August 2019, the Air Force issued a memorandum 
delegating authority to “grant accession waivers for applicants or 
retention waivers for currently serving Airmen” who are otherwise 
eligible to “serve in their preferred gender.”222 The memorandum, 
in effect, gives a non-grandfathered transgender Airman serving 
under the Mattis Policy the ability to receive a waiver allowing him 
or her to seek transition-related medical care while remaining in 
service. Similar to other waivers pertaining to continued service, the 
decision to grant a waiver allowing a transgender individual to serve 
in their preferred gender must be made “in the best interest of the 
Air Force.”223  
The specification that the transgender individual’s continued 
service be “in the best interest of the Air Force” assumes, of course, 
that there are cases in which service by transgender individuals is in 
the best interest of the service. That assertion seems incompatible 
with the rationale behind the Mattis Policy, while simultaneously 
validating contentions regarding the ultimate cost of involuntarily 
separating highly-skilled, experienced Airmen who happen to be 
transgender. Airmen working in undermanned career fields, or in 
fields with extensive or costly training, might have a better chance 
of receiving a waiver than Airmen in more fully staffed or less 
technically demanding jobs.  
VIII. CONCLUSION 
The services created and implemented policies in 2016 making 
open service a reality. The reasons, highlighted by then-Secretary of 
Defense Ashton Carter in 2015, include the need for the all-
volunteer military defending our nation to avail itself of all talent 
possible to maintain its strength.224 Transgender service members 
are currently serving, and subjecting their service to question and 
debate creates an unnecessary disruption.225 
Many transgender service members are currently serving in the 
United States military.226 According to some estimates, there are 
around 6,630 transgender service members in the active duty 
component, and another 4,160 in the reserve component.227 Other 
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estimates offer numbers far higher, ranging from 12,800 to over 
15,000 individuals currently serving. 228  These service members 
comprise a group of limited size within the ranks which will 
continue to shrink as accessions by transgender individuals are 
restricted by the Mattis Policy. 
Overwhelming evidence supports the conclusion that open 
service by transgender service members imposes no significant 
burden on military effectiveness or the military healthcare system. 
Further, leading medical experts and organizations have found no 
merit to the claim that transgender service members who serve 
openly cannot contribute as much as other service members.  
A practical difficulty arising under the Mattis Policy involves 
cooperation and America’s place on the global stage. American 
troops frequently work alongside those of allied nations whose 
militaries welcome transgender individuals. Countries with open 
transgender service policies include the United Kingdom, Canada, 
Australia, New Zealand, and Israel, along with most European 
countries.229 The Netherlands first allowed transgender service in 
1974.230 An unsettling dynamic could arise if a transgender member 
of an allied military, who would categorically be deemed “unfit” for 
service in the United States, were tasked with a leadership position 
overseeing United States troops. Internal policy choices have effects 
well beyond America’s borders.  
The experiences of transgender troops currently serving call into 
question the Trump Administration’s assertions that they are a 
burden or disruption to unit cohesion. To the contrary, instituting a 
ban on open transgender service creates many of the problems its 
proponents claim it would alleviate, by adding stress, costs and 
uncertainty into military life. American service members protect the 
nation’s freedom every day. A return to an open transgender military 
service policy will bolster the all-volunteer force and enable 
transgender members to more fully enjoy the freedoms they protect.  
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